AN ACT
RELATI NG TO THE EDUCATI ON TRUST ACT; PROVI DI NG THAT PROCEEDS
OF A COLLEGE | NVESTMENT AGREEMENT OR PREPAI D TU Tl ON CONTRACT
MAY BE USED AT ADDI TI ONAL | NSTI TUTI ONS OF HI GHER EDUCATI ON

AMENDI NG CERTAI N SECTI ONS OF THE NWVBA 1978.

BE I T ENACTED BY THE LEG SLATURE OF THE STATE OF NEW MEXI CO
Section 1. Section 21-21K-2 NVSA 1978 (being Laws
1997, Chapter 259, Section 2) is anended to read:
"21-21K-2. DEFINITIONS.--As used in the Education
Trust Act:
A. "beneficiary" neans a person who is entitled
to receive benefits under a college investnment agreenment or a

prepaid tuition contract;

B. "board" neans the education trust board;

C. "conm ssion" neans the conm ssion on higher
educati on;

D. "college investnent agreenment" neans an

agreenent entered into by the board and an investor, pursuant
to the provisions of the Education Trust Act, to defray the
costs of attendance of a beneficiary at an institution of

hi gher educati on;

E. "council" neans the state investnent council;
F. "fund" neans the education trust fund;
G "institution of higher education"” nmeans a
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state public post-secondary educational institution as
defined in Section 6-17-1.1 NMSA 1978, a branch coll ege, an
i ndependent conmunity college, a technical and vocationa
institute or, if approved by the board, another public or
private post-secondary educational institution |ocated in
this state or any other state;

H  "investor" means a person who has entered into
a coll ege i nvestnment agreenment with the board;

I. "prepaid tuition contract” means a contract
entered into by the board and a purchaser, pursuant to the
provi sions of the Education Trust Act, to provide for the
payrment of higher education tuition and required fees of a
beneficiary; and

J. "purchaser" nmeans a person who is obligated to
make paynents under a prepaid tuition contract."

Section 2. Section 21-21K-3 NVSA 1978 (being Laws
1997, Chapter 259, Section 3) is anended to read:
"21-21K-3. EDUCATI ON TRUST FUND- - CREATI ON. - -

A.  The "education trust fund" is created in the
state treasury. The board shall deposit all nobney received
pursuant to college investnent agreenents and prepaid tuition
contracts into the fund. Money in the fund shall consist of
appropriations, investnments, paynments, gifts, bequests and
donations. All noney invested in the fund is appropriated to

the board. Money in the fund shall not revert to the general HB 464
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fund at the end of the fiscal year. The board shall account
for each paynment from an investor or purchaser on behalf of a
beneficiary pursuant to a college investnent agreenent or
prepaid tuition contract. The board shall provide that al
money in the fund shall be invested either by the state

i nvestment officer according to rules pronul gated by the
council, subject to the approval of the board, or by a
private investnent advisor, approved by the council, pursuant
to a contract between the board and the investnment advisor.
The board shall review investnents nade pursuant to this
subsection at |east quarterly.

B. Expenditures fromthe fund shall be for
paynments to institutions of higher education on behal f of
beneficiaries or for refunds, in accordance with the
provi sions of the Education Trust Act, and for costs of
adm ni stering that act.

C. In no event shall any liability of, or
contractual obligation incurred by, the program established
pursuant to the provisions of the Education Trust Act
obligate or encunmber any of the state’s | and grant pernmanent
funds, the severance tax permanent fund or any noney that is
a part of a state-funded financial aid program Nothing in
the Education Trust Act creates any obligation, |egal, noral
or otherwise, to fulfill the ternms of any coll ege investnent

agreenent or prepaid tuition contract out of any source other
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t han the education trust fund.”
Section 3. Section 21-21K-5 NVMSA 1978 (being Laws
1997, Chapter 259, Section 5) is anended to read:
"21-21K-5. COLLEGE | NVESTMENT AGREEMENT. - -

A.  An investor may enter into a college
i nvest ment agreenent with the board under which the investor
agrees to make investnents into the fund fromtinme to tine
for the purpose of defraying the costs of attendance billed
by institutions of higher education. An investor nmay enter
into a college investnent agreenent on behalf of any
beneficiary under the age of nineteen. The board shall adopt
a formof the college investnment agreenent to be used by the
board and investors.

B. The beneficiary under a coll ege investnent
agreenent must be younger than nineteen years of age at the
time the investor enters into the agreenent and nust be:

(1) a resident of this state at the tinme the
i nvestor enters into the agreenent; or

(2) a nonresident who is the child of a
parent who is a resident of this state at the tine that
parent enters into the agreenent.

C. The board shall provide for the direct paynent
of principal, investnment earnings and capital appreciation
accrued pursuant to a coll ege investnment agreenment to the

institution of higher education that the beneficiary actually
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attends.

D. The board may require a reasonabl e period of
residence in this state, together with other related
criteria, for a beneficiary or an investor.

E. A college investnent agreenent may be
term nated by the investor at any time. The investor may
nodi fy the college investnent agreenent to designate a new
beneficiary instead of the original beneficiary if the new

beneficiary neets the requirenments of the origina

beneficiary on the date the designation is changed and if the

ori gi nal beneficiary:

(1) dies;

(2) is not admitted to an institution of
hi gher education foll ow ng proper application;

(3) elects not to attend an institution of
hi gher education or, if attending, elects to discontinue
hi gher education; or

(4) for any other circunstance approved by
t he board, does not exercise his rights under the coll ege
i nvest ment agreenent .

F. The board shall provide, by rule, procedures

for determ ning the anbunt to be refunded for coll ege
i nvest ment agreenents term nated pursuant to the provisions
of this section. The balance of the accrued investnent

earni ngs and capital appreciation | ess the amount refunded
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and adm ni strative costs shall be credited to the fund.

G The board shall establish a refund policy if a
beneficiary receives additional student financial aid.

H A college investnent agreenent term nates on
the tenth anniversary of the date the beneficiary is
projected to graduate from high school, not counting time
spent by the beneficiary as an active-duty nenber of the
United States arnmed services.

I. dGfts and bequests to the fund may be nade in
the nanme of a specific beneficiary or in the nane of the fund
in general. Gfts and bequests given for the benefit of a
specific beneficiary shall be credited to that beneficiary,
and gifts and bequests given to the fund in general shall be
credited equally to each beneficiary of a college investnent
agr eenent .

J. Principal paid into the fund, together with
accrued i nvestnment earnings and capital appreciation, shal
be excluded fromany cal culation of a beneficiary's state
student financial aid eligibility.

K.  The board shall annually notify each investor
of the status of the education trust fund."

Section 4. Section 21-21K-6 NVSA 1978 (being Laws
1997, Chapter 259, Section 6) is anended to read:
"21-21K-6. PREPAI D H GHER EDUCATI ON TUI TI ON PROGRAM -

RULES. - -
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A.  The board may promulgate rules in order to
establish a prepaid higher education tuition program Prior
to the establishnment of the program the board will contract
for a thorough feasibility study of the proposed prepaid
hi gher education tuition program including an actuari al
anal ysis of the assunptions underlying the proposed program
and report to the appropriate interimconmttee of the
| egislature. The report shall include a recormmendati on from
the board regarding whether it is feasible to proceed with
t he adoption of the proposed program based on the findings of
the feasibility study.

B. The rules regarding the prepaid higher
education tuition programshall specify at |east the
fol | owi ng:

(1) that prepaid tuition contracts, once
paid, will cover all tuition and required fees of state
public institutions of higher education;

(2) that paynents for prepaid tuition
contracts may be nmade either in a lunp sumor in
instal |l nents;

(3) that the prepaid tuition contracts shal
include at |east the foll ow ng:

(a) provisions that allow purchasers
to choose from paynent plans that pay the tuition and

required fees for institutions of higher education; HB 464
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(b) provisions that allow for rollover
of prepaid higher education tuition benefits fromone plan to
anot her and that provide that benefits may be used at any
institution of higher education;

(c) penalties for term nation of the
contract or default on any of the contract's terns or
condi ti ons; and

(d) provisions that allow purchasers
to change or switch beneficiaries;

(4) that beneficiaries nust neet certain
mninmumeligibility requirenments as determ ned by the board,;

(5) that the board shall consider at |east
the follow ng vari abl es when setting contract prices:

(a) the ambunt and estinmated rate of
increase of tuition and fees at institutions of higher
educati on;

(b) estimated investnent returns;

(c) estimated adm nistrative costs;
and

(d) the period between the date the
contract is entered into and the date the beneficiary is
projected to graduate from hi gh school

(6) that gifts or bequests nay be nmade to
the fund, either on behalf of a beneficiary or to the fund

general l y; HB 464
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(7) how and when institutions of higher
educati on becone eligible to participate in the program

(8) that benefits under a prepaid tuition
contract are excluded fromany cal cul ation of a beneficiary's
state student financial aid eligibility; and

(9) that the board shall annually provide
for audited statenents and actuarial studies on the condition
of the fund."

Section 5. Section 21-21K-7 NVSA 1978 (being Laws
1997, Chapter 259, Section 7) is anended to read:
"21-21K-7. REPORTS. - -

A.  The board shall annually submt to the
governor and to the appropriate interimlegislative conmttee
a report including:

(1) the board's fiscal transactions during
the preceding fiscal year;

(2) the market and book value of the fund as
of the end of the preceding fiscal year;

(3) the asset allocations of the fund
expressed i n percentages of stocks, fixed income securities,
cash or other financial assets;

(4) the rate of return on the investnent of
the fund' s assets during the preceding fiscal year;

(5) an actuarial valuation of the assets and

liabilities of the program including the extent to which the
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programis liabilities are unfunded; and
(6) conplete prepaid tuition contract sales
i nformation, including projected enrollnments of beneficiaries
at institutions of higher education.
B. The board shall nake the report described by
Subsection A available to purchasers of prepaid tuition
contracts and i nvestnments under coll ege investnent

agreenents.”
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